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February 14, 1991,the Appellantwas 

ou t  i n  a snowstorm jogging on Roslyn Avenue, i n  the 
l 

C i t y  o f  Westmount w i t h  h i s  Great Dane dog. A pub l i c  
I 

Secur i ty  O f f i c e r  o f  the  C i t y ,  p a t r o l l i n g  the  s t r e e t  
i l 

I / para1 l e1  t o  t h e  jogger no t iced  t h a t  the  dog, s t i l l :  

leashed, had defecated on a snow bank s i t ua ted  on; 
I 

p r i v a t e  proper ty  contiguous t o  the  Street .  1 
1 
I 

1 The o f f  i c e r  ca l  l e d  appel l a n t 9 s 8  

1 1 a t t e n t i o n  t o  t h i s  f a c t ,  whereupon the  jogger returnedl 
I 

t o  the  scene o f  the  of fending deposi t and f lung i t awayl 
I 

f rom the p r i v a t e  property.  This gesture was var ious ly  1 

JH 0257 



1 in terpreted by the o f f i c e r  and the appellant. th, 

1 e f f e c t  achieved by the gesture was a l l eged to  have beei 

inadequate f o r  purposes o f  avoiding an i n f rac t i on  of 

the Municipal by-law No 535, as amended. The gesture 

i was a lso al leged t o  have const i tu ted an assault on E 

peace o f f  i cer . 

By judgment o f  the Municipal Court 

o f  Westmount rendered March 1 1 , 1992. the Appel l a n t  was 

adjudged g u i l t y  o f  a v i o l a t i on  o f  by-law 535, aa 

amended, concerning dogs, and condemned t o  pay the 

maximum f i n e  o f  300,00$ then prescr i  bed f o r  that 

i n f rac t ion .  

A t  the same session o f  the Municipal 

Court. the Appellant was acquit ted o f  the offence of 

assault ing a peace o f f i c e r  contrary t o  Section 270 (1:  

1 C r .C .  

i 00th charges re la ted t o  the samc 

i incident,  and the proof i n  respect o f  both charges i s  
l 
1 common t o  them. 

The present appeal re lates only t c  

the ve rd ic t  o f  g u i l t  f o r  i n f r ac t i on  o f  the by-law an< 
1 

subs id ia r i l y  the amount o f  the f i n e  assessed. 



I 
The lengthy not ice o f  appeal f i l e d ,  

l 
by Appellant, once winnowed t o  determine the issues 

l 
before t h i s  Court, raises these grounds: I 

l 
I 1 ) tha t  the t r i a l  judge erred i n  assessing the: 
! 

c red ib i  1 i t y  o f  the witnesses, f a i  1 ing t o ,  
1 

! 
comment on the uncontradicted evidence i n t r ~ - ~  

I i 

duced by Appel l an t ,  and 

l 
2 )  misappreciation o f  the evidence. amounting t o '  

misdi rect ion as t o  the f a c t  t ha t  ~ p p e l l a n t ' s '  

gesture complied per fec t l y  w i th  the require- 

ments o f  the by-law. 

By-law 535 as amended, the v a l i d i t y  

i o f  which i s  no t  contested provides: 

i ! 

"Section 6B: 
I f  any part of  private property, that portion of  land 
owned by  the city between the curb of the m d w a y  or 
street and the street fine or any part of  a park, is soiled 
b.v the faeces of dog, the omission b y  the keeper of 
such dog to clean forthwith by  ail appropriate means 
such faeces from such property, shall be deemed to be 
an infringement of  this by-law by  such keeper." 

: The judgment appeaied f rom holds.  in^ 
! par t :  l 
! ,, From the testimony, it appears that the defendant 

was jogging, with another, accompanied by  bis Great 
Dane. This was on February 14, 1991 at about 10:30 am. 
The dog was apparently on a leash and at this time 



defecated on snow on the front 1awn at 558 Rosl.vn 
Avenue. 

Z would suggeot therefore that the Defendant at 
that time was very aware of  what bis dog had done and 
did nothing to comply with this section on the by-law. 
He continued to jog up Rosl.vn Avenue where he was 
stopped bv a public security officer for the City of  
Westmount and advised of what the Great Dane had done. 
The public security officer, Sgt Mario Testa, testified that 
he had advised the Defendant in a polite manner and that 
the onus was on the Defendant to remove the faeces. 
There was contradictory testimony b.v the Defendant and 
bis jogging companion as to the words that were used 
but I believe the testimong of  the security officer as to 
the rnanner in which the Defendant was so advised. 

The Defendant then apparently jogged or walked 
back to 558 Roslyn Avenue and proceeded to do some- 
thing with the faeces. The security agent backed up his 
vehicle opposite to the house at 558 Roslyn Avenue. Zt 
is at this point that the testimony of the security officer 
and that of  the Defendant differ a great deal. The 
securit.~ officer testified that the Defendant threw the 
faeces at the security vehicle, striking or bushing the 
securit.~ officer and some of  it landing on the passenger 
side of  the vehicle. He produced photographs evidencing 
sarne. 

The Defendant testified that he flicked the faeces 
towards the street but apparently some landed on the 
sidewalk. He then continued to jog up Roslyn Avenue 
with bis jogging companion and the Great Dane. 

I As far as this section of  the by-law is concerned, 
i it is patent1.v obvious that the Defendant did not comply 

i with same. The dog was on the leash when the event 
I happened. The Defendant did nothing at that t h e  to 
1 remedy the situation. He continued jogging up Roslyn 

Avenue. When accosted by the public securit.~ officer, he 
I returned to the place of the event. Whether he threw 
! the faeces at the vehicle and the security officer or tried 
i to flick it unto the street does not really matter." 
1 
I 
I 
I An appeal Court intervenes 

l 
On l 

questions o f  appreciation of  the proof where a t r i a l  

l , judge has committed manifest er ror  and has thus erredi 
l 

i n  law by misdirecting himself on the facts.  ~ a e a l i /  
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1 

l 5! l 

j E n t e r ~ r i s e s  v. Tavlor, 1981 2 S.C.R. 2, 4; Roberae c.; 
1 
l 1 
1 R. (1983) 1 R.C.S. 312, 315; Lensen vs Lensen (1987) 2 '  i - I i S.C.R. 672 ;  R .  v. Brown JE91-948 (C.A. Que) R. v.! 
i 1 
I 

Faucher JE91-801 (C.A. Que.). 1 1 
! Th is  l a s t  case holds i n  p a r t  that i  

1 
i any manifest e r r o r  o f  the T r i a l  Court must be wi th ,  

l i respect t o  a dec id ing element o f  the  proof (un 414menti 
l 

d4terminant). Thus a f i n d i n g  as t o  f a c t s  which do no t  l 

i q u a l i f y  as being "dec id ingmis  no t ,  i n  the normal 

course, subject  t o  rev i s ion  by the  Appeal Court. 
l 
l 
l 

I n  the  present case the  f i n d i n g  by/ 

the t r i a l  Court as t o  controverted f a c t s  re la tes  t o  1 ) '  
1 

what words were exchanged between the  appel l a n t  and the  

p u b l i c  secu r i t y  o f f i c e r  when the  dog's d e l i c t  wasl 
l 

po in ted out, 2 )  whether the  dung f lung by Appel l a n t  was 

d i rec ted  a t  the secu r i t y  veh ic le  o r  a t  the  Street ,  

where i t came t o  res t .  
l 

1 
The f i r s t  o f  these f a c t s  i s  notl  

l 
1 

germane t o  the considerat ion o f  t h i s  appeal having no; 
l 

r e l a t i o n  t o  any eventual omission t o  comply w i t h  thel 

by-law and whether the  of fence be one o f  e i t h e r  s t r i c t  
l 

l i a b i l i t y  o r  absolute l i a b i l i t y ,  (as such offenses are, 

elaborated and d is t inguished i n  H.M. the  Queen e tc .  

I 
l 



and The  cor^. o f  the C i t y  o f  Sault Ste-Marie (1978) 2 

S.C.R.) ~ I 
! 

1 

S im i la r l y  the second o f  these fac ts  
1 

i s  equal l y  not germane whether the offence be one o f  

s t r i c t  l i a b i l i t y  or  absolute l i a b i l i t y ,  because whether 

the dung as f l ung  ended-up on the sidewalk (which i s ,  

contested) o r  upon the pub l ic  secur i ty  vehicle (whichl 

i s  not contested) i n  e i t he r  case, t ha t  was prohib i ted 

by the by-law. 
1 

l 
I n  the circumstances, the t r i a l  

I 
Court held that .  as the appellant and h i s  dog were 

jogging, ( t h a t  i s  t r o t t i n g  or  ambl ing  forward, ) dog and' 
l l 

master jo ined by a leash, there was an inference the 
1 

1 Appellant knew o f  the dog's breach o f  manners. 
1 
1 I 

Appellant contests t h i s ,  but no f ind ing  i n  t h i s  regard, , 
l i s  necessary t o  determine the i n f r a c t i o n  once the 

Appellant was made aware o f  h i s  dog's d e l i c t .  The! 

"omission t o  clean for thwi th"  imposed by the by-law i s i  
I 
! an essent ial  element t o  be proved beyond a reasonablel ~ i 

doubt, and the review o f  the proof by the t r i a l  Court1 
1 

I o f  the fac ts  re l a t i ng  t o  t h i s  essent ial  element do not 1 ~ 
j u s t i f y  in tervent ion by t h i s  Court. 

I 



During the course o f  the hearing; 
l 

i some discussion occurred as t o  whether an i n f rac t i on  of1 

, By-law 5 3 5 ,  as amended, would const i tu te  an offence o f :  
1 

1 absolute or  s t r i c t  l i a b i l i t y .  It i s  unnecessary tol 

l express an opinion i n  t h i s  regard i n  order t o  dispose' 
1 
l 

i o f  t h i s  case and the Court does not do so. , 

The appeal against convict ion w i l l :  

be dismissed. 
l 

1 
Appellant contests the sentence: 

l imposed as being excessive, po in t ing  out t ha t  thel 
1 

maximum f i n e  permitted by the by-law was levied,' 

whereas the offence hardly const i tu tes the worst 

v i o l a t i o n  imaginable. This Court i s  authorized by Sec. 
l 

285 o f  the Code o f  Penal Procedure t o  "exercise a l1  the, 

I powers conferred by t h i s  Code t o  the judge who rendered: 

judgment i n  f i r s t  instance". l 
1 
! 

l 
1 I n  t h i s  case, nei ther  the prosecu-, 

t i o n  nor the defence were heard on any matter r e l a t i ng  
I 
1 

I 
l 
; t o  sentence. 1 
1 
l 
1 Generally, an appeal court  i s  slow 
i 

t o  i n te r f e re  w i t h  the decision o f  the t r i a l  judge on 
l 

1 



1 matters o f  sentence, f o r  i t  i s  he who has seen the, 
1 

/ t r i a l  unfold, and gauged the a t t i t ude  o f  s i n c e r i t y , ~  
1 

1 remorse, arrogance, apathy etc.  a t t r i bu tab le  t o  an1 

l accused who i s  u l t ima te ly  condemned, pa r t i cu la r l y  where; 
1 1 

/ the l a t t e r  has t e s t i f i e d .  (as i n  t h i s  case). Where the: 

appeal Court concludes however t ha t  the f i x i n g  o f ,  
l 

sentence i s  influenced by improper considerations, it' 

can intervene. Such improper considerations would 

include the imposit ion o f  a maximum f i n e  f o r  a lesser 

offence where the accused was judged not g u i l t y  o f  a 

more serious offence a r i s i ng  from the same inc ident  so' 

as to ,  perhaps, punish f o r  both the offence committed 

and the offence f o r  which the accused "escaped" 

conviction. (See, generall  y Ewaschuk Criminal Pleadins 

& ~ r a c t i c e  i n  Canada ch. 25,  Sec. 25:0010 f f .  

I n  assessing sentence the t r i a l  1 Court held: 

,* Whatever he 'did, his actions were deplorable. I 
have no  hesitation whatsoever of finding the Defendant 
guil ty  o f  infringing Section 6B of By-law 535. F u r t h e r  
more, under the circumstances, I have n o  hesitation in 
fining the  Defendant the maximum under this by-law, 
namely the  sum o f  THREE HUNDRED DWLARS ($300). 1 
would also sugges t  to the Defendant that  in the future,  
if h e  wishes to jog, walk o r  r u n  in this municipality with 
a dog on a ieash, he now knows what the rules and 
regulations are  and will abide b y  same. " 



I n  the context one can assume tha t l  
l 

the "deplorable" actions t o  which Court refers,  re la tes .  

t o  the f a i l e d  attempt t o  cover " the omission" t o  clean/ 

fo r thw i th  by f l i n g i n g  the dung i n  the d i rec t ion  o f  the l 

l secur i ty  vehic le and i t s  occupant. But. a t  the same, 

i t i m e  one cannot escape the convict ion t h a t  these, 
1 

"deplorable" actions were a lso essent ial  elements i n  

the charge o f  assault pursuant t o  Section 270 ( 1 )  C r .  

C.  o f  which Appellant was acquitted. Equally the 

maximum f i n e  assessed impl ies,  i n  par t ,  a t  least,  t h a t ,  

l the i n f rac t i on  was a p a r t i c u l a r l y  serious example o f  1 

l 
omission t o  remove dog faeces as required by the by- 

1 aw. i 
l 

l 
It i s  not impossible t o  imagine more/ 

I serious c i  rcumstances o r  occasion o f  such omissions! 
l l 

involv ing more than one dog , even i f  such dogs would be / 
I 

somewhat less imposing i n  stature and product than ai 

Great Dane. 

l 

I n  a l  1 the c i  rcumstances, the Court 1 w i l l  exercise the author i ty  conferred by Sec. 2 8 9 1  
I 

C.P.Q., and reduce the f i n e  lev ied t o  the amount o f  1 



FOR THESE REASûNS THE CWRT, 

DISMISSES the present appeal 
against conviction. and 

QUASHES the sentence pronounced by 
the t r i a l  Court; 

CONDEMNS and SENTENCES the Appel- 
l a n t  t o  pay the amount o f  250,00$ 
w i t h i n  60 days o f  service o f  the 
present judgment ; 

WITH COSTS and disbursements 
against Appellant. 

C.C. : 
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